
DISTRICT : SONITPUR,

BEFORE THE COURJT OF THE ADDL. SESSIONS JUDGE, BISWANATH CHARIALI. 

(CRIMIMINAL REVISION JURISDICTION)

Present :- Sri S. Khound. 

Additional District & Sessions Judge, 

Biswanath Chariali. 

(Criminal Revision No.3(S-1)/14  

Against  the  Judgment  and  Order  dated  19-07-2012  passed  in 

connection with Misc. Case No.21/2012, U/S-145/146(1) of the Cr. P.C. by learned 

Executive Magistrate, Gohpur. 

1. Sri Tek Bahadur Katowal   : Petitioners

2. Sri Udai Bahadur  Katowal

3. Sri Bhaban Singh  Katowal

4. Sri Gobinda Katowal

5. Sri Shankar Katowal 

6. Sri Keshab Katowal 

7. Sri Surbir  Katowal

8. Sri Shyamlal Gaur

9. Sri Amar Bahadur Basnet

10. Sri Tulshi Sarmah

11. Sri Krishna Bahadur  Katowal

12. Sri Dil Bahadur Katowal 

        -      Vs  - 

Sri Dul Bahadur Nirola  : Opp. Party. 

 This Revision petition having been finally heard on 04.04.14  in the presence of - 

Advocate for the petitioner : Sri G. Borah, 

  Advocate, Biswanath-Chariali.

Advocate for the Opp. Party : Sri S. K. Sarmah, 

    Advocate, Biswanath-Chariali. 

And  having  stood  for  consideration  to  this  day  i.e.  on  29th day  of 

April,2014, the court delivered the following order :-  

J U D G M E N T   AND  O R D E R

1.  This Revision petition is filed U/S-397/399 of the Cr. P.C. which is 

directed against the Order passed by learned Executive Magistrate, Gohpur Sub-

Division, Gohpur,  in connection with Misc. Case No.21/2014 U/S-145/146(1) of 

the Cr. P.C. whereby and whereunder learned S.D.O.(C), Gohpur, drew up

Contd..........P/2



(2)

a proceeding as per provision of Section 145 of the Code and attached the disputed 

land ( in short D/L) as per provision of Section 146(1) of the 'Code' prohibiting 

entry of both the parties into the D/L until further order. 

2. Being  highly  aggrieved  and  dissatisfied  with  the  impugned  Order 

passed by learned Executive Magistrate, Gohpur, the petitioners herein filed this 

revision petition contending interalia, that the learned Magistrate without applying 

his mind to the fact situation of the case and drew up proceeding U/S-145 of the 

'Code' erroneously and without having jurisdiction, since dispute is civil in nature 

and not  concerned  to  the  public  at  large.  Accordingly,  petitioner  prays  that  the 

aforesaid impugned order be set aside. 

3. I have heard arguments from both the sides. 

4. I  perused  the  petition  filed  by  the  O.P.  herein  before,  the  learned 

S.D.O. Gohpur and also gone through the revision petition filed by the petitioners 

herein. 

5. Before appreciating the submission made by the parties I feel it expedient 

to have a look on the petition filed by the O.P. before the learned S.D.O., Gohpur and I 

have also perused the revision petition filed by the petitioners herein. The O.P. filed a 

petition against  the petitioners herein before,  the learned S.D.O.(C),  Gohpur, as per 

provision of Section 145/146(1) of the 'Code', stating interalia, that his father purchased 

the disputed land ( in short D/L) along with his elder brother Phatik Bahadur Nirola 50 

years ago and the petitioner was in possession of the D/L measuring 2 Bighas 5 Lessas 

covered by P.P. No.37 and Dag No.29 situated at village Hahsora Pathar gaon under 

Helem mouza,  bounded by North-land of  Prabhuram Bhattarai,  South-land of  Bom 

Bahadur Katowal, East-the land of Bom Bahadur Katowal and west-the land of Bom 

Bahadur Katowal and petitioner had his own cultivation of robi crop in the D/L. On 13-

04-2010 the O.P. Tek Bahadur Katowal and others criminally trespassed into the D/L of 

the petitioner being armed with deadly weapons and forcefully cultivated the land of 

the  petitioner  and  also  threatened  the  petitioner  with  dire  consequences  when  the 

petitioner raised objection. Since 20-04-2012 the opposite parties has illegally taken the 

possession of the land of the petitioner and started tea cultivation there and there was 

breach of peace and public tranquility between the parties. Thereafter, the petitioner Sri 

Dul Bahadur lodged FIR before Helem P.S. on 15-04-2012 regarding the occurrence 

and also approached the learned S.D.O.(C), Gohpur, who by his order dated 18-06-

2012 drew up a proceeding as per provision of Section 145 of the 'Code' and attached 

the D/L on 19-07-2012 on receipt of police report, as per provision of Section 146(1) of
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the 'Code' considering likelihood of breach of peace and public tranquility between the 

parties.  

6. Section-145  of  the  'Code'  empowers  the  Magistrate  to  initiate  a 

proceeding after being satisfied either from a report of a police officer or upon other 

information. In the case in hand, the O.P. Sri Dul Bahadur Nirola filed a petition before 

S.D.O.(C),  Gohpur  as  per  provision  of  Section  145/146  of  the  'Code'  and  learned 

Executive Magistrate, Gohpur after going through the police report submitted on 04-

06-12 has shown his satisfaction with regard to land dispute mentioned in the schedule 

of  the  petition  existed  between  the  party  and  learned  Executive  Magistrate  is  well 

within his jurisdiction to draw up the proceeding as per provision of Section 145 of the 

'Code'.  The  reason  assigned  by  the  learned  Executive  Magistrate,  Gohpur  for  his 

satisfaction to initiate the proceeding in question is based on the contents of the petition 

filed by the O.P. herein supported by police report. Therefore, the learned Executive 

Magistrate has not committed any illegality or irregularity in drawing up a proceeding 

U/S-145 of the 'Code'. 

7. It is submitted by the learned Counsel for the petitioners herein that 

without having jurisdiction and apprehension of breach of peace and tranquility of 

the public  at  large,  the learned Executive Magistrate,  Gohpur  attached the D/L, 

prohibiting entry of both the parties into the D/L. It is also submitted by the learned 

Counsel for the petitioner that dispute is of private in nature and impugned order is 

passed most erroneously though the matter is not concerned to the public at large. 

8. I have gone through the petition submitted by the O.P. herein before 

the learned S.D.O.(c), Gohpur and also perused the impugned order dated 1907-

2012. 

9. After  perusal  of  impugned  order  it  appears  that  learned  Executive 

Magistrate,  Gohpur  ordered the police  to  attach  the  D/L measuring 2  Bighas  5 

Lessas covered by P.P. No.37 Dag No.29 situated at village-Hahsora Pathar under 

Helem Revenue Circle.  

10. As  noted  hereinabove  that  the  disputed  land was purchased by the 

father of the Opposite Party Late Karna Bahadur Nirola in the name of his elder 

brother  Phatik  Bahadur  Nirola  from the  father  of  Petitioner  No.11  Sri  Krishna 

Bahadur  Katowal  and Petitioner  No.12 Sri  Dil  Bahadur Katowal i.e.  Late  Bom 

Bahadur  Katowal.  According  to  Opposite  Party  Dul  Bahadur  Nirola  he  was  in 

possession of the D/L till  13-04-2012 on which date the petitioners of  this case 

forcefully occupied the D/L and started tea-cultivation. From the entire materials 
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on record, it is obvious that the dispute is of Civil nature and therefore, it is imperative 

that both the parties approach a competent civil court dealing in such matters. 

11. The basic principle to attach the land is apparent from the language of sub-

section  1  of  Section-146  of  the  'Code'.  The  attachment  can  be  ordered  at  once  even 

without going into the merit of respective claims regarding possession of the parties. If 

there is material to show that there is emergency and apprehension of breach of peace and 

public tranquility between the parties, the court after considering the said fact without 

hearing of the other parties can pass the order of attachment as per provision of Section 

146(1) of the 'Code' to avoid breach of peace. 

12. As  discussed above it  is  clear  that  the proceeding drawn by the learned 

Executive  Magistrate,  is  as  per  provision  of  Section  145  of  the  'Code'  is  legal  but 

attachment of D/L as per provision of Section 146(1) of the 'Code' is totally illegal. The 

Magistrate's jurisdiction regarding attachment is only to prevent the breach of peace at the 

time of dispute involving the public at large. As the matter seems to be civil in nature as 

such if the impugned order of attachment U/S-146(1) of the 'Code' is allowed to continue 

further that will definitely caused injustice to both the parties as either of the parties will 

not be enter into the D/L for their day to day activities.  

13. From the discussion made hereinabove, it is clear that the proceeding drawn 

by the learned Executive Magistrate, Gohpur, as per provision of Section 145 of the 'Code' 

is legal but attachment of the D/L under as per provision of Section 146(1) of the 'Code' is 

totally illegal. Therefore, that part of the order i.e. attachment order is hereby set aside. 

Learned Executive Magistrate, Gohpur shall take evidence of both the parties and pass 

necessary order by adhering to the laws of the natural justice and shall dispose of the case 

expeditiously. 

14. In the result, the revision is partly allowed.

15. Send down the case record to the learned Court below for necessary action. 

16. Order prepared, signed, pronounced and delivered in the open court under 

my hand and seal of the court on 29th day of April,2014. 

             (  Sri S. Khound   ) 

                                                                                              Addl Dist. &  Sess. Judge, 

                                                                                            Biswanath Chariali. 

                Dictated & Corrected by me 

 (  Sri S. Khound   )                   

                                                                     Addl Dist. &  Sess. Judge, 

                                                                           Biswanath Chariali. 

********


